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EAILWAY  EXPRESS  AGENCY*  INC.  - A COOPERATIVE 

In  the  case  of  Railvay  Express  Agency.  Inc.,  "v.  C omml s s i^er._of 

TTit.fiynfll  Revenue.  8 T.C. , it  appeared  that  the  Agency  was 

Incorporated  in  1928  in  Delaware  "to  engage  as  agent  or  otherwise 
in  the  escpress  transpo^ation  ’business." 

"The  total  authorized. capital  stock  was  1,000  shares  without  par 
value.  The  certificate  of  incorporation  provided  against  the  trans- 
fer of j stock  of  petitioner,  other  than  to  a successor  corporation  by 
consolidation,  mergeaj  or  purchase,  without  first  offering  the  shares 
to  petitioner  for  purchase  at  the  issuing  price  and  against  the  hold- 
ing of  stock,  as  far  as  might  be  legal,  by  other  than  railroad  corpo- 
rations. It  also  authorized  petitioner  to  engage  in  a great  number 
of  activities  other  than  the  transportation  of  express,  including  to 
engage  in  any  kind  of  mamxfacturing  business;  to  deal  in  copyrights 
and  patents;  to  deal  in  stocks  and  securities;  to  loan  money;  to 
enter  contracts  of  every  kind;  and  to  carry  on  any  business  calculated 
directly  or  indirectly  to  promote  the  interests  of  the  coi^oration  or 
enhance  the  value  of  its  properties. 

"The  bylaws  of  petitioner  provided  for  the  election  by  stockholders 
of  15  directors,  l4  of  whom  were  to  be  nominated  by  3 specified 
geographical  districts.  The  method  of  selecting  directors  was  not 
to  be  changed  without  the  consent  of  the  holders  of  two -thirds  of 
the  stock  of  petitioner.  The  board  of  diSrectors  was  authorized  to 
manage  the  business  of  petitioner." 

The  tax  returns  of  Railway  Express  Agency,  Inc.,  for  the  years  1937 
and  1938  were  involved  in  this  proceeding.  In  1937^  the  Agency  paid 
$93.5^  in  income  taxes,  and  $391.25  in  excess  profit  taxes;  in  1938, 
it  paid  $13', 966,lif  in  income  taxes,  and  excess  profit  taxes  of 
$10,449.89.  The  Commissioner  of  Internal  Revenue  determined  that 
the  Agency  had  taken  excessive  depreciation  on  its  property  for  the 
tax  years  1937  and  1938,  and  on  account  of  this  fact  sought  to 
recover  additional  taxes  from  the  Agency.  Apparently,  the  Agency 
then  filed  a petition  asking  that  a finding  be  made  that  there  was 
no  deficiency  in  its  income  and  excess  profits  taxes  for  the  years 
1937  and  1^8,  and  requesting  a ruling  that  it  had  overpaid  its 
Income  and  excess  profits  taxes  for  those  years  by  the  exact  amounts 
which  it  had  paid.  The  Court  said: 

"The  primary  question  presented  is  whether  any  portion  of 
the  rece5.pts  of  the  business  conducted  by  petitioner  constituted 
income  of  the  petitioner  subject  to  income  and  excess  profits 
tax,  which  in  larger  part  involves  the  question  whether  the 
respondent  erred  in  adding  to  the  petitioner's  income  the 
amounts  of  depreciation  disallowed  for  the  respective  years." 
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The  following  statement  from  the  Court  shows  the  amount  of  the 
additions,!  taxes  vrhich  the  Agency  was  required  to  pay; 

"This  case  involves  deficiencies  in  income  taxes  for  the 
calendar  years  1937  and  1938  in  the  respective  amounts 
of  $121, 369^66  and  $45,9^3.17  and  deficiencies  and  in 
excess  profits  taxes  for  the  same  years  in  the  amounts 
of  $46, 079. 28  and  respectively.  The  Com- 

missioner determined  the  above  deficiencies  by  adding 
to  petitioner’s  reported  income  for  1937  and  1938, 
respectively,  the  sums  of  $383,994.07  and  $274,779*70, 
as  ’depreciation  decreased’  and  ’excessive  depreciation.’" 

The  position  of  the  Agency  was  that  no  part  of  its  receipts  con- 
stituted taxable  income.  In  other  words,  it  contended  that  because 
of  the  way  in  which  it  was  organized  and  operated,  it  had  neither 
income  nor  excess  profit  taxes  to  pay. 

The  Railway  Express  Agency  was  specifically  barred  from  the  payment 
of  dividends  on  its  stock  by  the  terms  of  its  organization  papers. 
All  its  stock  was  held  by  about  70  railroads,  on  -vdiosc  lines  85 
percent  of  its  business  originated.  Under  the  form  of  organiza- 
tion, the  stock  did  not  represent  any  substantial  equity  in  the 
property  of  the  corporation  but  merely  the  voting  rights,  and 
distribution  of  earnings  was  not  to  be  made  upon  a stock  basis 
but  in  accordance  with  a standard  form  of  contract.  The  Agency 
entered  into  uniform  contracts  with  400  railroads,  including  the 
70  railroads  which  held  stock  therein.  Under  the  terms  of  the 
uniform  contracts  entered  into  by  the  Agency  with  the  400  rail- 
roads, the  earnings  of  the  Agency  from  the  express  business  over 
ard  above  the  operating  and  maintenance  expenses  were  to  be  dis- 
tributed among  the  400  railroads  as  compensation  for  service 
rendered  by  them  in  conducting  the  transportation  business  of  the 
express  agency.  One  of  the  stipulations  of  this  contract  was  that 
the  railway  upon  which  originated  a carload,  express  shipment  was 
to  receive  85  percent  of  the  grpss  revenue  accruing  on  its  lines. 

The  original  plan  of  organization  contemplated  that  the  property 
required  by  the  Agency  for  the  conduct  of  its  business  would  not 
be  purchased  with  money  arising  from  the  sale  of  its  stock,  but 
would  be  largely,  if  not  wholly,  acquired  with  borrowed  money. 

In  pursuance  cf  authority  conferred  by  the  Interstate  Commerce 
Commission  which  approved  the  organization  of  Railway  Express 
Agency,  Inc,,  I50  I.C.  423,  bonds  in  the  total  amount  of 
$32,000,000  were  sold,  and  the  proceeds  used  for  acquiring 
property.  The  board  of  directors  of  the  Agency  provided  for  the 
retirement  of  these  bonds  by  taking  action  which  resulted  in  the 
Agency’s  "borrowing"  from  each  of  the  400  railroads  amounts  of 
money  which  would  otherwise  have  been  paid  to  them  in  cash,  and 
using  this  money  for  the  retirement  of  the  bonds.  Apparently, 
this  action,  in  the  opinion  of  the  Tax  Court,  did  not  result  in 
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any  liability  for  taxes  by  the  Agency,  and  from  the  opinion  in 
this  case^  it  would  appear  that  the  amounts  which  were  thus  bor- 
rowed by  the  Agency  from  each  of  the  400  railroads  were  excludable 
in  computing  the  liability  of  the  Agency  for  income  taxes.  Interest 
was  paid  by  the  Agency  to  each  of  the  railroada  on  the  amounts  which 
were  borrowed  from  them  in  the  manner  just  outlined. 

The  excessive  depreciation  which  the  Commissioner  of  Internal 
Revenue  and  the  Tax  Court  of  the  United  States  found  had  been 
taken  by  the  Agency  resulted  from  the  fact  that  the  uniform  con- 
tracts entered  into  by  the  Agency  with  each  of  the  400  railroads 
prescribed  that  depreciation  was  to  be  taken  on  the  property  of 
the  Agency  in  accordance  with  rules  with  respect  to  depreciation 
prescribed  by  the  Interstate  Commerce  Commission,  The  Commis- 
sioner of  Internal  Revenue  found  that  depreciation  thus  taken  was 
excessive,  and  that  it  was  not  taken  in  accordance  with  rules  with 
respect  to  depreciation  followed  by  the  Bureau  of  Internal  Revenue. 

It  appeared  that  in  19^5^  "the  Interstate  Commerce  CommiBSion  gave 
permission  to  account  for  depreciation  chargee  on  the  basis  found 
by  the  Bureau  of  Internal  Revenue,  retroactive  to  January  1,  1937^ 
and  so  covering  the  taxable  years."  However,  the  Railway  Express 
Agency  did  not  revise  the  deductions  taken  by  it  for  depreciation 
in  accordance  with  the  rules  of  the  Bureau  of  Internal  Revenue. 

In  this  connection,  the  Court  said  in  referring  to  Railway  Esqpress 
Agency,  Inc.: 

"It  has  refrained  from  revising,  in  this  depreciation  matter , 
its  accounts  with  the  contracting  railroads.  This  proceeding 
was  pending  at  the  time  the  situation  was  under  discussion, 
and  questions  are  pending  between  the  petitioner  and  the 
Bureau  of  Internal  Revenue.  In  other  words,  the  petitioner 
has  left  the  contractual  rights  of  itself  and  the  contracting 

railroads  as  they  were  when  petitioner  deducted  depreciation 

imder  Interstate  Commerce  Commission  rules.  It  seems  to  us 
that  the  question  as  to  whether  petitioner  might  be  required 
by  the  contracting  railroads  to  revise  its  depreciation 
deductions  for  1937  and  1938,  under  the  Interstate  Commerce 
Commission  order  of  19^5  is,  to  say  the  least,  an  open  one; 
and  particularly  that  petitioner  has  advisedly  left  it  open 
in  this  case,  leaving  itself  in  the  position  of  having  deducted 
depreciation  for  1937  and  1938  according  to  the  then  rulings  of 
the  Interstate  Commerce  Commission  and  in  strict  accordance  with 
its  contractual  right.  A taxpayer  receiving  income  under  claim 
of  right  and  without  restriction  as  to  disposition,  is 
taxable  thereon,  even  though  he  may  later  be  required  to 
return  it.  North  American  Oil  Consolidated  v.  Burnet , 

286  U.S.  417;  National  City  Bank,  Executor,  v.  Helvering, 

98  Fed.  (2d)  93j  Board  v.  Commissioner.  51  Fed.  (2d)  73; 

Safety  Tube  Corporation.  8 T.C._ (Apr.  2,  19^7) ^ where 

the  claim  was  in  litigation.  This  we  consider  petitioner’s 
position  as  the  owner  of  the  depreciated  property,  and  even 
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though  there  may  be  some  liability  to  revise  the  matter 
later— and  the  words  of  the  contract  might  be  construed  as  ; 
strong  basts  for  petitioner’s  denial  of  any  such  revision — 
that  is  not  for  us  to  consider  controlling  as  to  the  years 
1937  and  1938*  Moreover,  the  provisions  of  the  contract  with 
reference  to  any  revision  ca^e  general  in  their  nature  and 
subject  to  question  as  to  the  time  within  which  such  revi- 
sion may  be  applied.  Thus,  article  XVlII  of  the  contract 
provides  for  objections  to  deductions  within  a reasonable 
time;  also  provides  against  retroactive  effect  to  actual 
expenses  already  paid  or  incurred  as  being  unnecessary  or 
excessive,  thotigh  it  provides  also  that  estimates  and 
accruals  (which  would  include  estimates  and  accruals  as 
to  depreciation  rates),  agreed  to  by  the  petitioner  as  ex- 
cessive, may  be  adjusted  from  the  dates  thereof.  Obviously, 
there  is  real  question  as  to  the  rights  of  the  parties,  the 
petitioner  and  the  contracting  railroads,  as  to  revision  of 
the  deductions  taken  by  the  petitioner  in  the  taxable  years. 

The  depreciation,  ali’eady  deducted,  might  not  be  regarded  as 
merely  estimated,  or  the  petitioner  might  not  agree  that  it 
was  excessive.  The  operations  contracts,  article  v,  section 
k,  contain  in  detail  the  provisions  above  examined,  as  to 
revenues  and  expenses  to  be  deducted  therefrom;  aarticle  v, 
section  5^  provides  in  general  terms  for  final  settlement 
at  termination  of  the  agreement  by  the  general  accounting 
officers  of  the  parties,  or  if  they  fail  to  agree,  as  pro- 
vided in  article  XIV;  and  article  XIV  in  turn  provides  in 
general  for  arbitration  of  disputes  on  request  ’and  the 
decision  of  a majority  of  such  arbitration  board  shall  bo 
a condition  precedent  to  any  further  action. ' (Italics  sup- 
plied, ) Thus  it  appears  that  there  may  be  litigation — 

’further  action’ — between  the  parties,  and  we  can  not  now 
say  that  tho  matter  of  the  depreciation  will  ever  bo  revised. 

In  view  of  the  question  as  to  the  relation  between  petitioner 
and  the  contracting  railroads  as  to  any  revision  of  accounts, 
we  may  not  properly  bo  required  to  speculate  upon  the  attitudes 
and  contentions  which  might  be  raised  between  the  parties  in  the 
future.  Under  the  principles  of  the  cases  last  cited, 
we  consider  that  we  should  not  anticipate  the  possi- 
bility of  any  revision.  We  therefore  conclude  and 
hold  that  the  Commissioner  did  not  err  in  adding  to 
petitioner's  income  as  reported,  the  agreed  amounts 
of  excessive  deductions  for  depreciation."  (Under- 
scoring added.) 

Obviously,  the  effect  of  the  Railway  Express  Agency’s  taking 
excessive  depreciation  was  to  cut  down  and  thus  reduce  the 
amounts  payable  by  the  Agency  to  each  of  the  400  railroads  as 
compensation  for  services  rendered  by  them  in  the  transportation 
business.  Clearly,  this  operated  to  reduce  the  amount  of  taxes 
which  might  be  paid  by  each  of  the  ^00  railroads  because  the 
income  of  each  of  the  400  railroads  was  reduced  by  reason  of 
the  excessive  depreciation  taken.  Amounts  payable  to  each  of 
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' the  400  railroads  by  reason  of  the  tiniform  contract  were  held  to 

be  deductible  by  the  Teix  Court  as  an  e35)ense  of  operating  the 
business  of  Railway  Express  Agency,  Inc. 

Attention  is  called  to  the  fact  that  no  deductions  may  be  taken 
in  coDputing  income  taxes  except  those  which  have  been  auti^orized 
by  Congress,  Deductions  are  purely  a matter  of  legislative  grace. 
The  Internal  Revenue- Code,’  in  Section  23,  provides  however  for 
the  deduction  of  -'ordinary  and  necessary  expenses."  It  is  clear 
from  the  holding  of  the  Tax  Court  that  if  depreciation  had  been 
taken  by  the  Agency  in  accordance  with  the  rules  of  the  Bureau, 
and  if  the  amount  of  the  excessive  depreciation  had  been  paid  by 
the  Agency  to  the  400  railroads  as  compensation,  no  income  taxes 
would  have  been  payable  by  the  Agency  on  account  of  the  amounts 
in  question.  In  1937 , the  Agency  paid  to  the  ^00  railroads  about 
$58^000,000  "and  $50,000,000  in  1938  was  claimed  in  the  returns 
as  deductions  in  Account  No.  10^"  in  arriving  at  revenue  from 
transportation.  In  other  words,  these  amounts  were  deducted  in  ' 
determining  the  income  taxes  of  the  Agency  for  the  years  in 
question,  and  if  these  amounts  had  been  increased  by  the  amounts 
covered  by  the  excessive  depreciation,  there  would  have  been  no 
basis  for  the  claim  by  the  Commissioner  of  Internal  Revenue 
that  the  Agency  had  underpaid  income  and  excess  profits  taxes 
for  the  years  1937  and  1938. 

Exerpt,  as  well  as  nonexenpt,  cooperative  associations  shoiild 
take  depreciation  on  their  property  in  accordance  with  prin- 
ciples that  are  acceptable  to  the  Bureau  of  Internal  Revenue. 

If  an  exempt  association  takes  excessive  depreciation,  a ques- 
tion arises  as  to  whether  it  is  eligible  for  exemption  from  the 
payment  of  Federal  income  taxes  because  it  has  deducted  more  than 
the  expenses  which  it  incurred  in  the  year  in  question  from  the 
receipts  for  that  year.  Again,  if  an  exempt  association  for  any 
reason  is  found  to  be  nonexempt,  and  it  has  taken  excessive 
depreciation,  it  is  clear  that  the  income  taxes  which  it  might 
be  required  to  pay  would  undoubtedly  be  increased  on  account 
of  the  excessive  depreciation  which  it  had  taken. 
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CONTMCT  VIOIATING  EOBINSON -PATMAN  ACT  UNENFOECEABLE 


In  the  case  of  Eathke , et  al . , v,  Yakima  Valley  Grape  Grovers 
Association,  et  al..  decided  by  the  Supreme  Court  of  Washington, 

192  P,  2d  3^9 f it  appeared  that  the  association  had  entered  into 
a- contract  -with  Clark  E,  Eathke,  doing  business  as  Eathke  and 
Company,  under  which  the  association  agreed  to  purchase  "all  the 
machinery,  equipment,  materials  and  supplies  to  be  used  in  pro- 
ducing grape  Juice  or  other  products  at  first  party *s  plant  at 
Grandview,  Washington,  for  a period  of  ten  years." 

It  also  appeared  that  the  association  had  entered  into  another  ' 
contract  with  the  Clarke -Donelson  Company  "and  under  its  terms 
first  party,  for  a period  of  ten  years,  agreed  to  sell  to  second 
party  so  much  of  first  party’s  output  of  grape  Juice  or  other 
products  as  second  party  might  from  time  to  time  require  or 
order,  subject  to  certain  restrictions  contained  in  the  contract, 
among  which  was  the  right  of  the  Association  to  sell  fifty  percent 
of  its  own  output." 

Suit  was  brought  against  the  association  for  damages  for  the  alleged 
breach  of  the  two  contracts  and  to  enforce  the  specific  performance 
of  both  contracts. 

The  illegality  of  the  contracts  under  the  Eobinson-Patman  Act  was 
not  pleaded,  but  at  the  conclusion  of  the  taking  of  the  testimony 
in  the  trial  court,  the  defendants  contended  that  the  plaintiffs 
should  not  recover  because  the  contract  under  which  the  association 
agreed  to  sell  grape  Juice  or  other  products  to  the  Clarke -Donelson 
Company  violated  the  terms  of  that  Act.  Under  this  contract,  the 
Clarke -Donelson  Company  was  authorized  to  act  as  a broker  for  the 
association  in  the  sale  of  products  of  the  association,  but  that 
company  was  also  authorized  to  purchase  for  its  o\m  account  50 
percent  of  the  manufactured  products  of  the  association,  and  with 
respect  to  the  products  purchased  for  its  own  account,  the  contract 
provided  that  it  was'  also  entitled  to  a brokerage.  In  regard  to 
this  matter,  the  Court  said  in  part: 

"We  come  then  to  the  main  question  in  the  case,  which  is 
whether  the  trial  court,  in  the  light  of  the  evidence,  was 
Justified  in  holding  that  the  Donelson  Co.  contract  was  an 
illegal  contract,  under  the  provisions  of  the  Eobinson-Patman 
Act,  15  U.S.C.A.  par,  13,  subd.  (c),  which  reads: 

"’It  shall  be  unlawful  for  any  person  engaged  in  commerce, 
in  the  course  of  such  commerce,  to  pay  or  grant,  or  to 
receive  or  accept,  anything  of  value  as  a commission, 
brokerage,  or  other  compensation,  or  any  allowance  or 
discount  in  lieu  thereof,  except  for  services 
rendered  in  connection  with  the  sale  or  purchase 
of  goods,  wares,  or  merchandise,  either  to  the 
other  party  to  such  transaction  or  to  an  agent. 
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representative,  or  other  intermediary  therein 
whore  such  intermediary  is  acting  in  fact  for  or 
in  behalf,  or  is  subject  to  the  direct  or  indirect 
control,  of  any  party  to  such  transaction  other  than 
the  person  by  whom  such  compensation  is  so  granted 
or  paid, ’ 

"The  Eobinson-Patman  Act  of  Jime  19,  1936,  was  an 
amendment  of  the  Clayton  Anti-trust  Act  of  October 
15,  191^,  38  Stat.  730.  Section  2 of  the  Clayton 
Act,  which  was  the  section  amended,  merely  forbade 
discrimination  in  price,  when  the  effect  of  such 
discrimination  was  to  substantially  lessen  competi- 
tion or  tend  to  create  monopoly.  The  Eobinson-Patman 
Act  broadened  the  scope  of  this  provision,  conferred 
upon  the  Federal  Trade  Commission  power  to  establish 
quantity  differentials  for  the  piirpose  of  determining 
discrimination,  and  cast  the  bvirden  of  proof  upon  one 
charged  -vrith  discrimination  to  justify  any  discrimina- 
tion shown, 

"Section  13,  of  15  U.S.C.A,,  supra,  contains  subdivisions 
(a),  (b),  (c),  (d),  (e),  and  (f ) . 

"A  brief  discussion  of  par.  13,  contained  in  Great  Atlantic 
& Pacific  Tea  Co,  v.  Federal  Trade  Commission,  3 Cir., 

106  F,  2d  667,  676,  is,  we  think,  helpful  to  a clearer 
understanding  of  the  overall  purpose  of  the  act.  We 
quote : 

"^Paragraph  (a)  deals  -VTith  the  selection  of  customers 
and  provides  that  it  shall  be  unlawful  to  discriminate 
in  price  between  them.  Then  follow  the  cost  differential 
provisos  upon  which  the  petitioner  relies.  Paragraph  (b) 
provides  that  the  burden  of  rebutting  a prima  facie  case 
of  discrimination  rests  upon  the  person  charged  with  a 
violation  of  the  Section.  Paragraph  (c)  prohibits  the 
payment  or  acceptance  of  commission  or  brokerage  or  other 
compensation,  except  for  services  rendered,  as  we  have 
indicated.  Paragraph  (d)  provides  that  it  shall  be 
unlawful  to  pay  or  contract  for  the  payment  of  anything 
of  value  for  services  or  facilities  unless  such  pay- 
ment or  consideration  is  available  on  proportionally 
equal  terms  to  all  other  customers  eompetlng  in  dis- 
tribution of  such  products  or  commodities.  Paragraph 
(e)  prohibits  the  furnishing  of  services  or  facilities 
for  processing  or  handling  upon  terns  not  accorded 
to  all  purchasers  on  proportionally  equal  terms.  Para- 
graph (f ) prohibits  persons  from  knowingly  receiving 
a discrimination  in  price  prohibited  by  Section  13.* 

****** 

"We  are  of  the  opinion  that,  imder  the  plain  terms  of 

the  contract.  Donelson  Co.,  as  buyer,  was  given  a 
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brokerage.  We  are  also  of  the  opinion  that  the  Bobinson- 
Patinan  Act,  15  U.S.C.A.  par.  13(c),  absolutely -prohibits  . 
and  forbids  the  paying,  or  granting^  or . receiving,  or 
accepting  anything  of  value  as  a coimnission,  brokerage, 
or  other  coiipensation,  or  any  allowance  or  discount  In 
lieu  thereof,  fron  seller  to  buyer.  Oliver  Bros,  v.  Federal 
Trade  ConnriiBslon,  4 Cir.,  102  F,  2d  7^3;  Great  Atlantic  & 
Pacific  Tea  Co.  v.  Federal  Trade  Coinnission,  supra;  Jarrett 
V.  Pittsburgh  Plate  Glass  Co';,  5 Cir,,  131  F.  2d  67k,  676. 

Wo  q,uote  from  the  last  cited  case;  . 

» 

"*It  [Pobinson-Patman  amendment  of  the  Clayton  Anti -Trust 
Act,  15  U.S.C.A.  par,  13(c)]  prohibited  receipt  or  payment  of 
commissions  or  discounts  in  lieu  thereof  in  sales  transac- 
tions except  for  services  rendered. ' 

*'See,  also,  Southgate  Brokerage  Co.  v.  Federal  Trade  Com- 
mission, 4 Cir.,  150  F.  2d  607,609,  from  i/hich  we  quote: 

"'It  is  perfectly  clear  that  this  provision  [Pobinson- 
Patman  Act,  15  U.S.C.A.  par.  13(c)]  forbids  the  payment  of 
brokerage  on  a sale  or  purchase  of  goods  to  the  other 
party  to  the  transaction.  The  seller  may  not  pay  the 
buyer  brokerage  on  the  latter's  purchases  for  his  own 
account.  As  said  in  the  Report  of  the  House  and  Senate 
Conference  Committee  with  reference  to  this  subsection 
(House  Rep.  2951,  74th  Cong.  2d  Sess,);  "This  subsection 
permits  the  payment  of  compensation  by  a seller  to  his 
broker  or  agent  for  services  actually  rendered  in  his 
behalf;  likewise  by  a buyer  to  his  broker  or  agent  for 
services  in  connection  with  the  purchase  of  goods 
actually  rendered  in  his  behalf;  but  it  prohibits  the 
direct  or  indirect  -payment  of  brokerage  except  for  such 

services  rendered.  It  prohibits  its  allowance  by  the 

buyer  direct  to  the  seller,  or  by  the  seller  direct  to 
the  buyer  * * (Underscoring  added.) 

Because  the  Court  found  that  the  contract  for  the  purchase 
of  machinery  by  the  association  and  the  contract  for  the  sale 
of  products  of  the  association  were  dependent  upon  each  other, 
the  Court  hold  both  contracts  invalid.  In  this  connection, 
the  Court  said: 

"An  examination  of  the  two  contracts  will  show  that  the 
one  is  dependent  on  the  other.  The  sales  agreement  states 
that 

'Whereas,  First  Party  has,  by  a separate  and  independent, 
agreement,  arranged  to  obtain  certain  equipment  for  said 
grape  juice  plant  from  Clark  E.  Rathke ,• doing  business  as 
Rathke  and  Company/,  and  in  said  written  agreement.,^  it  is 
provided  that  First  Party  herein  shall  enter  into  this 
agreement  as  a part  of  the  consideration  for  Clark  E.  Rathke, 
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executing  said  •written' a^eement  to  ^^lmish  said  equipment . ‘ 
(Underscoring  added.)  ' * ,,*  • ' ' 

"It  seems  to  us  that  if  the  sales  agreement  is  ille^l.  and 
■yoid  and  cannot  he ‘enforcedy  there  is  a failure  of  considera- 
tion of  the  purchase  agreemen't; 

"The  general  rule  in  regard  to  illegality  of  consideration 
and  its  effect  upon  a contract  is  stated  in  Remington  Rand, 

Inc.  Y,  International  Business  Mach.  Corp.,  I67  Mi sc.  IO8, 

3 N.YoS.  2d  515,  523,  as  follows: 

"*It  is  well  settled  that  a contract  wholly  based  on  an 
illegal  consideration  is  wholly  unenf orcible . At  times, 
however,  a contract  may  be  divisible  by  reason  of  its 
containing  both  legal  and  illegal  provisions.  A separa- 
tion of  the  two  -will  be  atteii5)ted  by  the  courts  in  a 
proper  case,  but  where  the  illegality  pervades  the  entire 
agreement,  the  courts  -will  abstain  from  such  separation  and  ' 
refuse  affirmative  relief.  Saratoga  County  Bank  v.  King, 

44  N.Y,  87;  Amot  v.  Pittston  & Elmira  Coal  Co.,  68  N,Y« 

558,  23  Am.  Rep,  I9O;  Manson  v.  Curtis,  223  N.Y,  313;  119 
N.E.  559;  Ann.  Cas.  19iaE,  247.* 

"We  are  of  the  opinion  that,  the  sales  agreement  being 
illegal  and  unenforceable,  the  purchase  agreement  for  the 
machinery  and  supplies,  which  is  dependent  upon  it,  is  also 
unenforceable , " 

As  indicated,  the  Supreme  Court  of  Washington  held  that  the 'plaintiff s 
were  not  entitled  to  recover  damages  imder  either  of  the  contracts  in 
question,  because  one  of  the  contracts  on  its  face  violated 
the  Robinson-Patman  Act,  and  that  as  each  contract  was 
dependent  upon  the  other  if  resulted  in  each  being  iinenforce- 
able . 

In  the  case  of  Bruce  * s Juices , Inc . , v.  American  Can  Company, 

330  U,S.  743;  the  Supreme  Court  of  -the  United  States  held  in  a 
five  to  four  decision  that  alleged  price  discrimination  by  the 
American  Can  Company  under  the  Robinson-Patman  Act  could  not  be 
successfully  asserted  as  a defense  against  a suit  brought  on 
renewal  notes  given  by  Bruce's  Juices,  Inc,,  to  the  American 
Can  Company,  which  notes  represented  an  accumulated  balance 
remaining  on  a running  account  of  sales  and  credits  extending 
over  a period  of  years.  Apparently,  the  fact  that  the  suit  was 
based  upon  renewal  notes  was  a factor  in  causing  the  Court  to 
hold  that  a suit  could  be  successfully  maintained  upon  them. 

Attention  was  called  by  the  Court  to  the  fact  that  Bruce's 
Juices,  Inc.,  had  already  instituted  a suit  for  triple  damages 
under  the  Robinson-Patman  Act  for  damages  on  account  of  alleged 
price  discriminations  by  the  American  Can  Congjany. 


- '9  ‘ 


It  should  he  roirbmbered  that'  the  Rohinson-Patman  Act  is  a part 
of  the  anti-trust  laws  of  the  United  States,  and  that  for  a 
violation  of  that  Act  proceedings  may  he , instituted  hy  the 
Federal  Trade  Comiission.  Actions  for  triple  damages  may  he 
instituted  hy  any  person  who  is  injured  in  his  business  hy 
reason  of  a violation  of  the  Act.  Also,  a violation  of  the 
Act  is  a crime,  and  upon  conviction,  a violator  may  ho  fined 
or  imprisoned.  'In  addition,  as  pointed  out  above,  in  some  cir- 
cumstances at  least  a violation  of  the  Eohinson-Patman  Act  may 
operate  to  render  a contract  unenforceable* 

Every  cooperative  association  in  selling  or  buying  in  interstate 
commerce  should  keep  in  mind  that  it  is  subject  to  the  Rohinson- 
Patman  Act  the  same  as  any  other  conceni,  and  care  should  be  exercised 
to  see  to  it  that  its  contracts  of  sale  or  purchase 
ore  consistent  with  the  terms  of  that  Act. 
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EOBINSON.-PATMAN  ACT  - QUANTITY  DISCOUNTS 


The  Federal  Trade  Conmission  instituted  proceedings  under  the 
Bohinsom-Patman  Act  against  the  Morton  Salt  Company,  and  foUoving 
a hearing  issued  a cease  and  desist  order  retjuiring  the  discontinuance 
of  its  quantity  discount  system.  The  Morton  Salt  Company  then  appealed 
to  the  Circuit  Court  of  Appeals,  which  set  aside  the  order  of  the 
Federal  Trade  Commission.  The  Commission  then  carried  the  case  hy 
certiorari  to  the  Supreme  Court  of  the  United  States,  which  reversed 
the  Circuit  Court  of  Appeals,  (Federal  Trade  Commission  v.  Morton 
Salt  Company,  68  S,  Ct.  822) 

Section  2 (a)  of  the  Eohinson-Patman  Act  provides  in  part  as  follows: 

"It  shall  be  unlawful  for  any  person  engaged  in  commerce, 
in  the  course  of  such  commerce,  either  directly  or  indirectly, 
to  discriminate  in  price  between  different  purchasers  of 
commodities  of  like  grade  and  quality,  where  either  or  any 
of  the  purchases  involved  in  such  discrimination  are  in  com- 
merce, where  such  commodities  are  sold  for  use,  consumption, 
or  resale  within  the  United  States  or  any  Teirritory  thereof 
or  the  District  of  Columbia  or  any  insular  possession  or 
other  place  under  the  jurisdiction  of  the  United  States,  and 
where  the  effect  of  such  discrimination  may  be  substantially 
to  lessen  competition  or  tend  to  create  a monopoly  in  any 
line  of  commerce,  or  to  injure,  destroy,  or  prevent  competi- 
tion with  any  person  who  either  grants  or  knowingly  receives 
the  benefit  of  such  discrimination,  or  with  customers  of  either 
of  them  * * 

The  Supreme  Comrt  sustained  the  finding  of  the  Federal  Trade  Commis- 
sion that  the  Morton  Salt  Company  had  discriminated  in  price  between 
different  purchasers  of  like  grades  and  quantities  in  violation  of  the 
statutory  language  quoted  above  and  subject  to  certain  relatively 
minor  modifications  upheld  the  order  of  the  Commission, 

The  following  quotation  is  taken  from  the  opinion  of  the  Supreme 
Court: 

"Despondent  manufactures  several  different  brands  of  table  salt 
and  sells  them  directly  to  (l)  wholesalers  or  jobbers,  who  in 
turn  resell  to  the  retail  trade,  and  (2)  large  retailers,  in- 
cluding chain  store  retailers.  Despondent  sells  its  finest 
brand  of  table  salt,  known  as  Blue  Label,  on  what  it  terms  a 
standard  quantity  discount  system  available  to  all  customers. 

Under  this  system  the  purchasers  pay  a delivered  price  and  the 

cost  to  both  wholesale  and  retail  purchasers  of  this  brand  differs 
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according  to  the' quantities  Tjought.  These  prices  are  as 
follows,  after  niaking  allowance  for  rebates  and  discounts: 

Per  case 


Less-than-carload  purchases $1.60 

Carload  purchases. 1.50 

5,000~ca3e  piarchases  in  any  consecutive  » 

12  months.  1.^0 

50,000-case  purchases  in  any  consecutive 

12  months.  J..35 


"Only  five  companies  have  ever  bought'  stifficient  quantities  of. 
respondent's  salt  to  obtain  the  $1.35  per  case  price.  These 
companies  could  buy  in  such  quantities  because  they  operate 
large  chains  of  retail  stores  in  various  parts  of  the  country. 
As  a result  of  this  low  price  ihose  five  companies  have  been 
able  to  sell  Blue  Label  salt  at  retail  cheaper  than  -vdiolesale 
purchasers  from  respondent  could  reasonably  sell  the  same 
brand  of  salt  to  independently  operated  retail  stores,  mary 
of  whom  competed  with  the  local  outlets  of  the  five  chain 
stores.  ■ 

"Respondent's  table  salts,  other  than  Blue -Label,  are  also 
sold  under  a quantity  discount  system  differing  slightly  from 
that  used  in  selling  Blue  Label.  Sales  of  these  other  brands 
in  less-than-carload  lots  are  made  at  list  price  plus  frei^t 
from  plant  to  destination.  Carload  purchasers  are  granted 
approximately  a 5 percent  discount;  approximately  a 10  per- 
cent discount  is  granted  to  purchasers  who  buy  as  much  as 
$50,000  worth  of  all  brands  of  salt  in  any  .consocutivo 
twelve -month  period.  Respondent's  quantity  discounts  on 
Blue  Label  and  on  other  table  salts  were  enjoyed  by  certain 
wholesalers  and  retailers  who  competed  with  other  wholesalers 
and  retailers  to  whom  these  discounts  were  refused. 

"In  addition  to  those  standard  quantity  discounts,  special 
allowances  were  granted  certain  favored  customers  who  com- 
peted with  other  customers  to  whom  they  .were  denied. 

"First . Respondent's  basic  contention,  which  it  argues  this 
case  hinges  upon,  is  that  its  'standard  quantity  discounts, 
available  to  all  on  equal  terms,  as  contrasted  for  example, 
to  hidden  or  special  rebates,  allowances,  prices  or  discounts, 
are  not  diocriurinatory,  irithin  the  meaning, of  the  Roblnson- 
Patman  Act.'  Theoretically,  these  discounts  are  equally 
available  to  all,  but  functionally  they  are  not.  For  as 
the  record  indicates  (if  ref erence  to . it  on  this  point 
were  necessary)  no  single  independent  retail  grocery 
store,  and  probably  no  single  wholesaler,  bought  as 
many  as  50^000  cases  or  as  much  as  $50,000  worth  of 
tabic  salt  in  one  year.  Furthermore,  the  record  shows 
that,  while  certain  purchasers  were  enjoying  one  or 
more  of  respondent's  standard  quantity  discounts,  some 
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of  their  competitors  made  purchases  in  such  small 
quantities  that  they  could  not  qualify  for  any  of 
respondent’s  discoimts,  even  those  based  on  carload 
shipments . The  legislative  histoiy  of  the  Bobinson- 
Patman  Act  makes  it  ab\mdantly  clear  that  Congress  con- 

sidered it  to  be  an  evil  that  a large  buyer  coTild  secure 
a competitive  advantage  over  a small  buyer  solely  because 

of  the  large  buyer’s  quantity  purchasing  ability. The 

Robins on-Patman  Act  vas  passed  to  deprive  a large  buyer 

of  such  advantages  except  to  the  extent  that  a lover 

price  could  be  .justified  by  reason  of  a seller’s  fiiniin- 

Ished  costs  due  to  quantity  manufacture,  delivery  or 

sale,  or  by  reason  of  the  seller’s  good  faith  effort 
to  meet  a competitor’s  equally  lov  price . '*  (Under- 
scoring added, ) ' 

Referring  to  the  legislative  history  of  the  Robins on-Patman  Act, 
the  Couirb  said: 

"And  it  was  in  furtherance  of  this  avowed  purpose--to 
protect  competition  from  all  price  differentials  except 
those  based  in  full  on  cost  savings — that  par.  2(a)  of  the 
amendment  provided  ’That  nothing  herein  contained  shall 
prevent  differentials  which  malre  only  due  allowance  for 

differences  in  the  cost  of  manufacture,  sale,  or  delivery 

resulting  from  the  differing  methods  or  quantities  in 

which  such  commodities  are  to  such  purchasers  sold  or 
delivered. ’ 

"The  foregoing  references,  without  regard  to  others  which  could 
be  mentioned,  establish  that  respondent’s  standard  quantity 
discoiints  are  discriminatory  within  the  meaning  of  the  Act,  and 
are  prohibited  by  it  whenever  they  have  the  defined  effect  on 
competition.  See  Federal  Trade  Comm.  v.  Staley  Co,,  324  U.S. 
746,  751.  65  S.  Ct.  971.  973.  89  L.  Ed.  1338."  (Underscoring 
added.) 

The  Supreme  Court  referred  to  certain  provisos  in  the  order  of  the 
Federal  Trade  Commission  and  said: 

"The  provisos  in  (a)  and  (b)  present  a more  difficult  problem. 
They  read:  ’Provided,  however,  that  this  shall  not  prevent 
price  differences  of  less  than  five  cents  per  case  which  do 
not  tend  to  lessen.  Injure  or  destroy  competition  among  such 
wholesalers  [retailers]’  The  fl:.'st  clause  of  the  provisos, 
but  for  the  second  qualifying  clause,  would  unequivocally 
permit  respondent  to  maintain  price  diffentials  of  less 
than  five  cents  as  between  competing  wholesalers  and  as 
between  competing  retailers.  This  clause  would  appear  to 
benefit  respondent,  and  no  challenge  to  it,  standing  alone, 
is  here  raised.  But  respondent  seriously  objects  to  the 
second  clause  of  the  proviso  which  qualifies  the  permissive 
less-than-five-cent  differentials  provided  in  the  first 


- 13  - 


^ ST, 


7.  “ v 


clause.  That  qualification  permits  such  differentials^ only 
if  they  do  ’not  tend  to  lessen,  injure,, or  destroy  competi-' 
tion. ’ Eespondent  points  out  that  vhore.a  differential  tends 
in  no  way  to  injure  competition,  the  Act  permits  it,  ’The 
Commission,’  so  respondent  urges,  ’must  either  find  and  rule 
that  a given  differential  injures  competition,  and  then  pro- 
hibit it,  or  it  must  leave  that  differential  entirely  alone.’ 
Whether,  and  under  what  circumstances/'  if  any,  the  Commission 
might  prohibit  differentials  which  do  not  of  themselves  tend 
to  injure  competition,  we  need  not  decide,  for  the  Comnission 
has  not  in  either  (a)  or  (b)  taken  action  which  forbids  such 
noninjm-ious  differentials.  But  other  objections  raised  to 
the  qualifying  clauses  require  consideration. 

"One  of  the  reasons  for  entrusting  enforcement  of  this  Act 
primr.rily  to  the  Commission,  a body  of  experts,  was  to  au- 
thorize it  to  hear  evidence  as  to  given  differential 
practices  and  to  make  findings  concerning  possible  Injury 
to  competition.  Such  findings  are  to  form  the  basis  for 
cease  and  desist  orders  definitely  restraining  the  particular 
discrind-natory  practices  which  nay  tend  to  injure  congjetition 
without  justification.  The  effective  administration  of  the 
Act,  insofar  as  the  Act  entrusts  administration  to  the  Com- 
mission, would  be  greatly  impaired,  if,  without  compelling 
reasons  not  hero  present,  the  Cormilss ion’s  cease  and  desist 
orders  did  no  more  than  shift  to  the  courts  in . subsequent 
contempt  proceedings  for  their  violation  the  very  fact 
questions  of  injury  to  competition,  etc.,  which  the  Act 
requires  the  Commission  to  determine  as  the  basis  for  its 
order.  The  enforcement  responsibility  of  the  courts,  once  a 
Commission  order  has  become  final  either  by  lapse  of  time  or 
by  court  approval,  15  U.S.C,A.  par’s.  21,  ^5,  is  to  adjudicate 
questions  concerning  the  order’s  violation,  not  questions  of 
fact  which  support  that  valid  order. 

"Wliether  on  this  record  the  Commission  was  corpelled 
to  exempt  certain  differentials  of  loss  than  five  cents, 
we  do  not  decide.  But  once  the  Commission  exempted,  the 
differentials  in  question  from  its  order,  we  are  con- 
strained to  hold  that  as  to  those  differentials,  it 
■ could  not  then  shift  to  the  courts  a responsibility , 
in. enforcement  proceedings  of  trying  issues  of  possible 
injury  to  connetition.  issues  which  Congress  has 
primarily  entrusted  to  the  CoganiSslon.  (Underscoring 
added,) 

The  Court  held  that  the  order  of  the  Federal  Trade  Commission 

should  be  modified  to  meet  the  objection  just  outlined, 

♦This  decision  by  the  Supreme  Court  of  the  United  States  seems  to 

establish  that  quantity  discounts  at  least  tp  competing  purchasers 

in  interstate  commerce -are  not  legal  unless  the  savings  effected 
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mathematically  justify  the  discount.  In  other  words,  quantity 
discounts,  simply  as  quantity  discounts,  would  seen  to  he  barred 
whether  the  discounts  in  question  involve  carload  lots  or  not. 

The  Robinson-Patman  Act  is  a part  of  the  anti -trust  laws  of  the 
United  States  and  is  as  applicable  to  a cooperative  association 
as  to  any  other  business  concern.  Cooperative  associations,  like 
other  business  concerns,  are  subject  to  the  rule  against  quantity 
discounts  not  based  on  savings  effected. 


* 
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APPOINTMENT  OF  PECEIVER  .FOR  ASSOCIATION  UNJUSTIFIED 

The  case  of  Indianapolis  Dairyinen*s  Cooperative.  Inc.,.et  al, , 

Bottema,  et  al.,  decided  hy  the  Supreane  Court  of  Indiana,  79 
N.E..2d  399  (See  also  79  N.E.  2d  4-09),  vas  an  appeal , "from  an 
interlocutory  order  of  the  trial  court  appointing  a receiver 
for  Indianapolis  Dairjnnen’g  Cooperative,  Inc,,  pendente  lite." 

Certain  members  of  the  cooperative  alleging  mismanagement  filed 
a suit  against  the  cooperative  for  an  accounting,  for  the  immedi- 
ate appointment  of  a receiver,  and  for  an  injunction  against 
alleged  ^proper  e^enditures;  and  as  indicated  succeeded  in 
having  a receiver  pendente  lite  appointed  by  the  trial  court* 

The  cooperative  then  appealed  and  obtained  a reversal.  The 
Appellate  Court  emphasized  the  reluctance  that  should  be  exercised 
in  the  appointment  of  receivers.  In  this  connection,  the  Court 
quoted  the  following  with  approval: 

"The  power  of  appointment  is  a delicate  one,  and  to  be 
exercised  with  great  circumspection.  Indeed,  the  courts 
have  held  repeatedly  that  the  power  to  appoint  a receiver 
should  be  exercised  with  great  care  and  the  utmost  caution 
and  only  in  case  of  an  emergancy,  and  in  a clear  case,  or  in 
a case  of  ’extreme  necessity, ’ where  it  appears  that  the 
appointment  is  necessary  either  to  prevent  fraud  or  to  save 
the  property  from  injury  or  threatened  loss,  or  destruction, 
and  more  especially  is  this  true  where  the  corporation  is 
solvent,  or  the  defendant  corporation  is  a bank.  This  is 
the  rule  with  respect  to  injunct ions j it  applies  a fortiori 
■vTith  respect  to  the  appointment  of  a receiver. 

"The  same  rules  are  enunciated  in  Pomeroy’s  Equity  Juris- 
prudence (4th  Ed.)  par.  l484  et  seq.,  where  it  is  said  that 
the  power  should  be  exercised  with  great  caution  and  never 
indulged  unless  the  danger  of  loss  or  injury  is  imminent. 

’A  receivership  is  not  a panacea  for  all  business  ills.  The 
remedy  may  be  worse  than  the  disease.  Even  the  suggestion  of 
a receivership,  as  all  know,  may  cause  capital  to  hide  in 
its  shell.'  As  one  court  has  expressed  it,  'A  receivership 
is  the  most  drastic  remedy  and  the  most  expensive  luxury 
knovm  to  the  realm  of  the  law. l6  Fletcher  Cyc.-i^  Corpo- 
rations, Perm.  Ed.,  par.  7^97^  pp.  90-93. 

The  charges  of  mismanagement  were  based  upon  a number  of  different  acts 
and  situations.  Complaint  was  made  that  the  officers  and  directors  of 
the  cooperative  had  failed  to  convince  the  Office  of  Price  Administra- 
tion that  it  was  entitled  to  higher  prices  for  its  products.  The  Court 
specifically  held  that  this  was  not  cause  for  appointment  of  a 
receiver.  It  also  held  that  the  failure  of  officers  and  directors 
to  allow  the  stockholders  to  examine  the  books  of  the  cooperative 
was  not  grounds  for  tho  appointment  of  a receiver,  since  there 
wore  other  adequate  remedies,  such  ns  mandamus,  by  means  of  which 
the  stockholders  could  obtain  the  right  to  examine  the  books.  It 


- 16  - 


further  held  that  the  failure  of  the  corporation  to  file  annual 
reports  did  not  operate  to  forfeit  the  charter  of  the  cooperative 
or  revoke  its  right  to  do  business  at  least  until  the  State  acts . 
to  penalize  the  cooperative  for  failing  to  file  reports  in 
accordance  with  the  statute.  It  appeared  that  the  required  reports 
were  later  filed  by  the  cooperative. 

The  Appellate  Court  further  held  that  the  operation  of  a breeding 
farm  by  the  cooperative  was  clearly  within  the  broad  powers  con- 
ferred upon  the  ■ cooperative . Apparently,  the  complaining  menliors 
of  the  association  alleged  that  the  cooperative  had  acted  improperly 
in  paying  to  withdrawing  mecibers  their  part  of  the  reserve  fund.  In 
this  connection,  the  Court  said: 

"The  evidence  was  uncontradicted  that  when  any  member  with- 
drew from  the  corporation  and  requested  his  share  of  the  . 
reserve  funds  he  was  paid  without  delay,  but  if  no  demand: 
or  request  was  made  the  funds  remained  with  the  corporation. 
There  was  no  evidence  that  the  corporation  could  not 
promptly  meet  every  demand  of  a withdrawing  member  for  his 
share  of  the  surplus,  or  that  the  corporation  would  be 
insolvent  or  in  imminent  danger  of  insolvency  or  eiii»arrassed 
financially  if  all  former  members  should  concurrently  make 
demand  for  their  share  of  the  reserve.  The  prudent  amount 
of  reserve  funds  to  be  maintained  by  the  corporation  was  for 
the  determination  of  its  board  of  directors,  and  no  abuse  of 
that  discretion  has  been  shown." 

The  fact  that  there  was  dissension  among  the  members  did  not  amount 
to  a catise  for  the  appointment  of  a receiver,  and  in  support  of  this 
conclusion  the  Court  said: 

"The  fact  that,  there  was  dissension  among  some  of  the  members 
as  to  the  management  of  the  corporation  is  not  ground  for  the 
appointment  of  a receiver  where  the  corporation  is  solvent  and 
the  business  is  prosperous.  High,  Eeceivers,  par.  292,  p.  3^8, 
par,  295a,  p.  353 J 2 Clark,  Receivers,  2d  Ed.,  par.  7^2,  p.  1095- 
The  management  of  the  corporation  was  vested  in  the  directors 
and  officers,  and  there  was  no  evidence  of  any  dissension  in 
the  management, 

"*A  holder  of  shares  in  an  incorporated  body,  so  far  as  his 
individual  rights  and  interests  may  be  involved  in  the  doings 
of  the  corporation  acting  within  the  legitimate  sphere  of  its 
corporate  power,  has  no  other  legal  control  over  them 
than  that  which  he  can  exercise  by  his  single  vote  in 
the  meetings  of  the  company.  To  this  extent,  he  has 
parted  with  his  personal  right  or  privilege  to  regulate 
the  disposition  of  that  portion  of  his  property  which 
he  has  invested  in  the  capital  stock  of  the  corporation, 
and  surrendered  it  to  the  will  of  a majority  of  his  fellow 
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corporators.  The  jus  dlspondendi  is  vested  in  then  so  long 
as  they  keep  within  the  line  of  the  general  purpose  and 
object  for  which  the  corporation  was  estab3ashed,  although 
their  action  nay  be  against  the  will  of  a ninority,  how- 
ever large.-  2 Claift., E0ceivea?o,  2d  Ed. . par«  7^2,  pp.  IO95, 

1096, 

"If  a najority  of  the  nenbers  are  merely  dissatisfied  with 
the  nanagenent^  it  can  be  changed  e.t  the  ne:ct  annual  election. 

"*One  who  buys  stock  in  a corporation  takes  it  subject  to  . 
the  right  of  the  majority  stockholders  to  elect  the 
officers  and  control  the  company  and  its  property.  That 
is  the  very  essence  of  a corporation,  * * * 

" *VJe  know  of  no  statute  which  authorizes  a decree  of  dis- 
solution merely  because  of  a disagreement  between  the 
stockholders  as  to  who  shall  hold  the  offices  and  how 
the  business  shall  be  conducted.*  Enterprise,  etc,.  Pub. 

Co.  V.  Craig,  1924,  I95  Ind.  302,  308,  l44  N.E.  5^2,  5^4, 

145  N.E.  309." 

The  Coiiit  further  held  -that: 

"Before  mismanagement  and  misconduct  alone  can  be  cause 
for  the  appointment  of  a receiver,  thej'’  must  be  so  gross 
or  fraudulent  as  to  affect  the  substantial  rights  of  stock- 
holders or  creditors.  16  Fletcher  Cyc.,  Corporations,  Perm, 
Ed.,  par.  7714,  p.  I3O;  Allied  Magnet  Wire  Corp,  v.  Tuttle, 
1927,  199  Ind,  166,  154  N.E.  480,  156  N.E.  558,  50  A.L.E. 

252," 

It  was  also  contended  that  the  cooperative  was  deducting  6 cents 
per  hundred  pounds  of  milk  instead  of  5 cents  which  it  was 
authorized  to  deduct,  and  which  was  used  for  advertising  to 
increase  the  consumption  of  milk.  But  the  Court  held  this  woiild 
not  justify  the  appointment  of  a receiver,  but  'that  it  was  simply 
a breach  of  contract,  and  there  was  no  evidence  that  the  corpora- 
tion was  not  financially  able  to  pay  or  refund  any  amounts  which 
they  night  have  deducted  in  excess  of  those  authorized  by  the 
contract.  In  this  connection,  it  should  be  remembered  that 
where  a cooperative  marketing  contract  specifies  the  amount 
of  deductions  that  may  be  made,  the  association  is  restricted 
to  making  deductions  of  not  in  excess  of  those  authorized.  The 
fact  that  the  officers  and  directors  may  be  of  the  opinion  that 
additional  amounts  of  money  are  needed  does  not  authorize  the 
cooperative  to  deduct  amounts  over  and  above  those  authorized 
to  be  deducted  by  the  terms, of  the  contract. 
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The  Court  further  held  that  there  vas  no  duty  on  the  part  of  the 
cooperative  or  any  officer  or  einployee  thereof  to  fumish  any 
stockholder  vith  a copy  of  the  articles  of  incorporation  of  the 
cooperative,  which  .are  a mttcr  of  public  record.  In  respect  to 
furnishing  a stockholder  with  a copy  of  the  bylaws,  the  Court, 
however,  specifically  held  that  mndanus  would  lie  to  compel  the 
ooop<=rat.ivo  to  furnish  a stockholder  with  a copy  of  its  bylaws. 
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CONTMCT  OF  GUAEAOTY  - ULTRA  VIRES 


In  the  case  of  2k  East  Sixth  Street  Corporation  v.  Co-operative 
Pure  Milk  Association,  decided  by  the  Court  of  Coinmon  Pleas  of 
Ohio,  Hamilton  County,  79  N.E.  2d  239,  the  plaintiff  brovi^t 
suit  against  the  association  to  obtain  a judgment  against 
defendant  on  its  guaranty  as  surety  for  prompt  payment  of  all 
rent  and  performance  of  all  covenants  and  agreements  of  a lease 
entered  into  by  the  plaintiff  with  a third  party.  The  asso- 
ciation pleaded  that: 

”As  a second  defense  defendant  alleges  it  is  a co-operative 
agricultural  association  under  the  laws  of  Ohio  and  after 
stating  in  detail  the  purp)oses  of  defendant  corporation, 
defendant  alleges  that  it  was  outside  of  the  power  of 
defendant  corporation  to  execute  the  guaranty  referred 
to  in  the  second  amended  petition  and  that  it  was  ultra 
vires  and  outside  the  corporate  powers  of  defendant  to 
become  surety  on  the  lease  of  another  corporation." 

It  appears  that  prior  to  the  enactment  of  the  General  Corporation 
Law  of  Ohio  in  1927 ^ a corporation  had  no  power  to  enter  into  con- 
tracts of  guaranty  or  surety,  or  otherwise  lend  its  credit  to  another 
unless  expressly  authorized  to  do  so  by  its  charter  or  by  statute 
except  where  power  to  do  so  may  be  implied  from  its  express  power 
as  necessary  and  proper  in  furtherance  of  its  business. 

The  Cooperative  Act  of  Ohio,  under  which  the  association  was 
incorporated,  was  enacted  before  the  General  Corporation  Act  of 
Ohio  of  1927.  The  Cooperative  Act  does  not  authorize  an  associa- 
tion incorporated  thoreimder  to  enter  into  contracts  of  guaranty. 

The  plaintiff  attempted  to  establish  that  the  authority  conferred 
by  the  General  Corporation  Act  of  Ohio  on  corporations  incorporated 
under  that  Act  was  also  applicable  to  cooperative  associations  formed 
under  the  Cooperative  Act  by  reason  of  the  fact  that  the  Cooperative 
Act,  after  enumerating  powers  specifically  conferred  upon  cooperative 
associations,  concluded  as  follows: 

"and  in  addition,  any  other  rights,  powers  and  privileges 
granted  by  the  laws  of  this  State  to  ordinary  corporations, 
except  such  as  are  inconsistent  with  the  express  provisions 
of  this  act;  and  to  do  any  such  thing  anywhere." 

The  Cooperative  Act  also  contained  the  following  provision: 

"Any  provisions  of  law  which  are  in  conflict  with  this  act 
shall  he  construed  as  not  applying  to  the  associations  herein 
provided  for," 
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The  Court  in  holding  that  the  cooperative  association  was  not 
authorized  to  enter  into  a contract  of  guaranty  said  in  part: 

^Likewise,  hy  Section  28  of  said  Act  (Section  10186-28;  it 
is  stated: 

*The  provisions  of  the  general  corporation  laws  of  this  State 
and  aU  powers  and  rights  thereunder,  shall  apply  to  the  asso- 
ciation organized  hereunde^r.  except  where  such  provisions  are 
in  conflict  with  or  inconsistent  with  the  express  provisions  of 

this  act. ' 

"This  Couirt  is  clearly  of  opinion  that  the  right  of  guarantee- 
ing the  performance  of  the  provisions  of  a lease  made  by  lessor 
to  a third  party  or  corporation  is  not  one  of  the  powers  conferred 
upon  co-operative  agricultural  associations  under  the  provisions  of 
General  Code  Section  10186-4  and  any  such  power  or  right  which 
other  corporations  have  under  the  General  Corporation  laws  of  this 
State  *are  in  conflict  with  or  inconsistent  with  the  express  pro- 
visions of  Tsaidl  act. ' 

***** 

"Finally,  in  the  opinion  of  this  Court,  in  view  of  the  Legislature 
of  Ohio  having  by  express  provisions  authorized  the  incorporation 
of  co-operative  agricultural  associations  and  having  prescribed  all 
the  powers  and  limitations  of  such  corporations,  the  provisions  of 
the  General  Corporation  Act  subsequently  passed  should  not  be  held 
to  amend  any  of  such  provisions  unless  e^ressly  provided," 
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CONTMCTS  BEFORE  niCORPOMTION  - RATIFICATION 


In  the  case  of  Meyers  v.  Wells,  decided  by  the  Supreme  Court  of 
Wisconsin,  31  W.W.  2d  512,  it  was  said: 

"The  corporation  was  not  in  existence  at  the  tiiae 
the  contract  was’  entered  into  but  it  was  a contract 
made  by  one  of  the  promoters  in  the  of  the 

future  corporation  and  constituted  an  offpr  which 
could  be  accepted  by  the  corporation  when  it  came 
into  existence.  The  failure  to  formally  accept  or 
adopt  the  contract  by  formal  action  of  the  board 
of  directors  does  not  mean  its  adoption  cannot  be 
implied  from  conduct  and  circumstances  following 
its  incorporation.  If  the  corporation  accepts  the 
benefits  of  a contract  made  on  its  behalf  by  its 

promoters  this  amounts  to  an  adoption  and  it  must 

accept  the  contract  and  its  burdens  as  well  as  its 

- benefits . " (Underscoring  added.) 
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